PLANNING CONDITIONS TO ADDRESS SEWAGE CAPACITY
A PRACTICAL GUIDE

1. This guide

This guide has been prepared by Leigh Day on behalf of Windrush Against
Sewage Pollution and Evenlode Catchment Partnership to provide practical
guidance to community groups on the circumstances in which planning
conditions or section 106 planning obligations can be imposed on planning
permissions for new development projects, for example new masterplan
residential development schemes, to make sure that the extra sewage
produced by those developments can be accommodated in the sewage
network! without adding to the problem of sewage discharges.

It explains why the imposition of conditions (known as “Grampian conditions”)
which prevent the commencement or occupation of a development, or relevant
phases of a development, prior to appropriate improvement works being carried
out to the sewage treatment plants and/or the sewage network is lawful, by
reference to a legal opinion from a specialist planning barrister, Jenny Wigley
KC, which is appended to this guide. This guide in general refers to Grampian
“conditions”. The same measures could instead be imposed through section
106 planning obligations and, although there are some differences between the
two mechanisms, the legal considerations set out in this guide would apply to
both mechanisms.

This guide also explains what practical steps should be taken in order to show
why conditions of this nature could or should be imposed in individual cases.

This guide does not constitute legal advice. The enclosed and separate legal
opinion provides a general outline of the law. Specific legal advice may be
needed in individual cases.

2. Background to the problem

It is generally accepted that there is a sewage crisis in the UK, with, for
example, 84,000 raw sewage discharges being reported by water companies

1 In general, this guide uses the term “sewage network” to refer to all the sewage receiving
infrastructure maintained by water companies, including connecting pipes, pumping stations and
sewage treatment plants.



across England and Wales in 2022, adding up to 2.3m hours of spilling?. In part
this issue may be the result of illegality on the part of some of the water
companies.® However, much of the issue arises from a lack of capacity in the
sewage network. As noted in the enclosed legal opinion, water companies have
no option but to allow new developments, and in particular housing
developments, to connect to the sewage system. It is up to the companies to
ensure that the sewage network is capable of accommodating the additional
sewage that that entails.

If a new housing development comes forward and the existing sewage
infrastructure to which it will connect is at or over-capacity, then the sewage
created by the new development will inevitably lead to an increase in sewage
discharges, with adverse impacts on the environment. Those discharges could
be avoided through investment in the capacity of the local sewage network.

In planning terms, the sewage created by the development will be an
environmental impact which might be mitigated or avoided entirely if works are
carried out which increase the capacity of the network. The question that arises
is whether a local planning authority (LPA) which or planning inspector who is
minded to grant planning permission for a development can lawfully impose a
condition requiring those works to be carried out before a prescribed timescale.
The legal advice appended to this note says that imposing such a condition
would be lawful.

3. The legal position
The enclosed legal opinion concludes that:

a. lItis lawful for LPAs and planning inspectors to use Grampian conditions
to ensure that a proposed development does not overload the sewage
system.

b. Where there is evidence of a positive risk of harm in a particular case,
the LPA or inspector would be obliged to take that risk into account and
the refusal of planning permission or imposition of a Grampian condition
might be the only course of action to deal with the risk.

2 https://www.theguardian.com/environment/ng-interactive/2023/sep/12/unacceptable-how-raw-sewage-
has-affected-rivers-in-england-and-wales-in-
maps#:~:text=More%20than%20384%2C000%20raw%20sewage,?2.3m%20hours%200f%20spilling.

8 With for example, Southern Water fined a record £90m in 2021 for illegal discharges into rivers and
coastal waters: https://www.gov.uk/government/news/record-90m-fine-for-southern-water-following-ea-
prosecution#:~:text=Southern%20Water%?20sentenced%20t0%20pay,t0%206%2C971%20unpermitted
%20sewage%20discharges..
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c. A Grampian condition could restrict either the commencement of
development (or certain phases of development) or the occupation of the
development or certain development phases or numbers of dwellings.
The appropriate form of restriction will depend on the circumstances of
the case. A pre-commencement condition would be more appropriate
where insufficient evidence has yet been provided to demonstrate
whether and when a necessary upgrade is likely to take place.

d. In terms of the scope of the upgrade works, a positive obligation on the
developer to submit a scheme to be approved and carried out to rectify
an existing issue or provide extra capacity than that needed for the
purposes of the development itself would not be lawful. But where the
sewage network is already operating over-capacity and a system-wide
upgrade is necessary which goes beyond the needs of the development
in question, then a negative Grampian condition prohibiting the
development or parts of it from being commenced or occupied until the
works had been carried out would be lawful.

4. Local evidence-gathering

In order to justify the imposition of a Grampian condition, there must be
compelling evidence that the local sewage network is operating at or over-
capacity. There are various sources for such evidence, which are broadly of
two types.

First, a water company might have acknowledged the problem in a specific
locality and have made an announcement of forthcoming works to be rectify the
issue. For example, in October 2023, the water companies submitted their
business plans for the “PR24” price review period to the water regulator,
Ofwat*. These documents set out, among other things, the investments that the
water companies plan to make over the 2025-2030 period. For example, the
Thames Water plan proposes capacity increases at 15 specific sewage
treatment works. If these plans show proposed capacity increases in an area
where a new development is proposed, then a Grampian condition might be
imposed with restrictions linked to the delivery of the capacity increases.

Second, even where a water company has not acknowledged an issue in a
specific location and does not have any capacity-improvement projects in the
pipeline, it will be possible to gather evidence which shows that the network is
at or over-capacity and that unless a scheme is developed and implemented to

4 Available here: https://www.ofwat.gov.uk/requlated-companies/price-review/2024-price-
review/business-plans/
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address that issue, development should not be allowed. That will require more
creative evidence-gathering. Local campaigners will have information about the
sewage situation in their areas and it will be important to come up with a
strategy which builds on or verifies that information. That will probably mean
sending requests for information to the water companies.

. Information requests

Requests for information should always say that they are made under the
Environmental Information Regulations 2004, which would involve stricter rules
than the Freedom of Information Act 2000. Tactically, it is better to keep
requests as narrow as possible while still being broad enough to yield the
required information. Requests that are too broad are often refused because, in
the water company’s view, they take too much employee time to respond to.

The exact scope of the request will depend on the local context and how much
is already known or in the public domain, but examples of requests are:

a. whether the water company considers that any particular sewage
treatment works is at or over-capacity;

b. whether the water company considers that the addition of a particular
development would cause a sewage treatment works to become over-
capacity or exacerbate an existing capacity exceedance;

c. information as to the number of sewage discharges in breach of permit
from a particular sewage treatment works — if discharges are taking
place in breach of permit then that would indicate a capacity issue.

Local campaign groups might have other sources of information. The key is that
information is available which shows that there is an issue with capacity which
a proposed development would make worse.

. Making representations

As well as getting evidence of the problem, community groups must make sure
that they are properly engaged in the planning application process. Any
planning application must be consulted on for a period of (in most cases) 21
days. The community should make a written representation within this
consultation period, which should:



a. explain that the LPA has the power to impose a Grampian condition
relating to sewage infrastructure in appropriate circumstances,
potentially appending Jenny Wigley’s legal opinion;

b. set out the evidence showing that local circumstances would justify the
imposition of such a condition; and

c. in cases where the relevant water company has not been consulted on
the planning application, suggest that their views are sought before the
application is determined.

7. Practical help
If local groups need further practical advice, they should feel free to contact
Windrush Against Sewage Pollution, Evenlode Catchment Partnership or Leigh

Day.

Leigh Day
25 October 2023



